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SENATE BILL NO.  2095
Senate Natural Resources Committee
January 16, 2009
Testimony of Lynn D. Helms, Director
Department of Mineral Resources

North Dakota Industrial Commission

Summary – Senate Bill 2095 creates a new chapter in the North Dakota Century Code that establishes the policies and priorities necessary to store carbon dioxide geologically.  This chapter is based on the model developed by an Interstate Oil and Gas Compact Commission working group during a 2 year study of the issue.  The Interstate Oil and Gas Compact Commission has assisted states in writing model statutes and regulations for the conservation of oil and gas since 1935.  North Dakota has been a member since 1953.  There are currently 30 member states, 8 affiliated member states, and 9 international member affiliates.
Section 38-20-01 – is the statement of policy behind the legislation.  It describes the environmental, industry, and economic benefits that will ensue as well as the need to promote cooperative management of the various property interests involved.
Section 38-20-02 – provides the definitions required to properly interpret the new statute.
Section 38-20-03 – sets out the Industrial Commission’s authority to set up, regulate the operation, and oversee the closure of geologic storage sites.  The powers described here are very similar to the statutory unitization authority the commission has exercised for more than 40 years.
Section 38-20-04 - establishes the requirement to obtain a geologic storage permit from the Industrial Commission and to get commission approval to transfer such permit to a new operator.  
Section 38-20-05 - establishes Industrial Commission authority to set permit requirements, charge a permit fee, and recover notice and hearing costs.  It also directs the commission to give priority to carbon dioxide produced in North Dakota.  

Section 38-20-06 – set out the storage permit notice and hearing requirements.
Section 38-20-07 – requires the Industrial Commission to consult the Department of Health before issuing a storage permit.
Section 38-20-08 – identifies what the Industrial Commission must investigate and find to issue a storage permit.  Note part 5 requires that 60% of the pore space ownership has given consent.  This is the same percentage now required to unitize and oil and gas reservoir so that a process to increase recovery can be utilized.
Section 38-20-09 – grants the Industrial Commission the authority to include in a permit or order all of the things necessary to carry out this chapter's objectives and to protect and adjust the rights and obligations of persons affected.
Section 38-20-10 – gives the Industrial Commission the authority to amalgamate the ownership.  This process would be very similar to the one utilized today to unitize an oil and gas reservoir.
Section 38-20-11 – requires the Industrial Commission to issue a certificate stating the permit has been issued and to file that certificate with the county recorder(s).

Section 38-20-12 – sets out the requirement for the Industrial Commission to take action to prevent pollution or nuisance, explicitly states the policy that properly stored carbon dioxide is neither a pollutant nor a nuisance, and preserves the full jurisdiction of the department of health.
Section 38-20-13 – preserves the rights of property not committed to the storage facility and mineral owners under and near it.

Section 38-20-14 – grants the Industrial Commission the authority to set a per ton of carbon dioxide fee through the administrative rule process for paying the commission's anticipated expenses for regulating storage facilities during their construction, operational, and pre-closure phases or a cooperating agency’s actual expenses for the same.

Section 38-20-15 – grants the Industrial Commission the authority to set a per ton of carbon dioxide fee through the administrative rule process for paying the commission's or a cooperating agency’s expenses for regulating the long term monitoring and management of a closed storage facilities.
Section 38-20-16 – set out the ownership of the carbon dioxide and who is responsible for it prior to project completion.
Section 38-20-17 – identifies what the Industrial Commission must determine in order to issue a certificate of project completion.  Note part 4 requires a minimum time period of ten years after injection ends before the commission can consider this issue.  This section also transfers title to the facility and carbon dioxide as well as responsibility to the state at the time the certificate of project completion is issued, but provides for future transfer of these items to the federal government should the federal government decide to assume responsibility for long-term monitoring and management.
Section 38-20-18 – grants authority to the Industrial Commission to assess civil penalties for violations in the same amount and in a similar process to current oil and gas laws and regulations.

Section 38-20-19 – exempts oil and gas enhanced oil recovery projects from this chapter and leaves them under chapter 38-08, but allows the Industrial Commission to convert those projects into storage projects under the provisions of this chapter.

Section 38-20-20 – grants authority for the Industrial Commission to enter into the inter-governmental and inter agency agreements as well as the private contracts that it determines are necessary to carry out the objectives of this chapter.

Section 38-20-21 – exempts geologic storage facility cooperative agreements from trust, monopoly, and restraint of trade statutes.
Section 38-20-22 – grants officials controlling state or political subdivision interests the authority to consent to and participate in geologic storage projects.
Section 38-20-23 – gives the Industrial Commission the authority to determine how much of the carbon dioxide injected into an enhanced oil or gas recovery project is being stored.  This will allow the parties to claim carbon storage credits should the federal government set up such a system.  The commission can set a reasonable fee to be deposited into the fund set up in 38-20-14 for making such a determination.

Section 2 of this bill repeals chapter 38-08-24 which required the industrial commission, department of mineral resources, public service commission, or any other state entity that approved a carbon sequestration or storage project to give priority to an operation located in this state for the expected life of the operation.
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